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National Society of Accountants Testifies on
Proposed IRS Tax Preparer Regulations
Alexandria, VA, October 8, 2010 — John Ams, Executive Vice President of the National Society of Accountants (NSA), testified today at an Internal Revenue Service (IRS) public hearing on proposed regulations that would govern registered tax return preparers (“RTRPs”) who practice before the IRS as outlined in IRS Circular 230.

While NSA generally supports the proposed regulations, Ams noted a few concerns regarding IRS approval of continuing education courses, a lack of testing requirements for former IRS employees, the ability of tax preparers to provide tax advice, and testing for non-Form 1040 returns.
“NSA has long supported the need for tax and ethics education for tax return preparers,” Ams said in his opening remarks. “Consequently, we are pleased the proposed regulations require all paid preparers to annually take a minimum number of hours of continuing education to maintain their tax expertise and to remind themselves of their ethical responsibilities.”

Following are excerpts of his comments in key areas:

Approval for Qualified Continuing Education Programs

“NSA is concerned about the administration of the proposed requirement in §10.9(a)(2) that prior approval must be obtained from the Director of OPR for “each program to be qualified as a qualified continuing education program. 

“It is unfortunately the case that many changes to the tax law have recently been enacted in the month or two prior to the beginning of tax season. It will happen again this year, with respect to the alternative minimum tax, with respect to new and improved stimulus payments, or as a result of the enactment of small business tax relief. To their credit, tax return preparation professionals and the professional organizations to which they belong have long known that the best time to schedule an update on changes in the tax law is in November or December. Many have scheduled such programs this year. 

“However, these continuing education providers simply do not know all or even many of the items that may be on such a tax update agenda because the Congress is still in session and, this year, may also return for a lame duck session after the November elections. In recent years, Congress has approved tax legislation as late as the middle of December.  In such an event, how would there be time to receive approval from OPR in time for the course to be offered before the beginning of tax season? NSA does not believe that retroactive approval would be appropriate since many RTRPs and EAs attend these courses to ensure they have sufficient continuing education credits to qualify for renewal and would want to be assured that a course or program qualifies for credit prior to attending the course. 

“NSA recommends that §10.9(a)(2) be amended to make clear that the Director of OPR may grant approval for tax update courses on the basis of preliminary agendas provided that all of the requirements in §10.9(a)(3) are satisfied.”

Enrollment of Former IRS Employees

“Many individuals who have been preparing individual income tax returns for decades, with no history of having prepared these returns inaccurately, have been told they must pass an examination. Indeed, a report issued by the IRS Commissioner explicitly states, ‘There will not be any ‘grandfathering’ from these testing requirements based upon past tax return preparation experience.’
“If past experience has no bearing, then NSA believes there should be no exemption for former IRS employees as contained in §10.4(d). Alternatively, individuals with extensive tax return preparation experience should also be provided the option of making application to the Director of the Office of Professional Responsibility (OPR) to become a Registered Tax Return Preparer (RTRP) without taking an examination. 

“The experience or technical knowledge cited by IRS employees is often no better than preparers, with one notable exception: the preparers have actual tax return preparation experience and IRS employees do not. Why then is preferential treatment afforded IRS employees that is unavailable to others who have more extensive tax return preparation experience? 

“If the IRS is serious about creating a tax return preparation profession, then testing for all should be mandatory whether at the state or federal level or by reputable third parties offering credible and validated tests. §10.4 should be stricken and former IRS employees should apply to become an Enrolled Agent or a RTRP under the same rules governing all others.”
Tax Advice

“§10.3(f)(2) of the proposed regulations states that a registered tax return preparer’s authorization to practice ‘does not include the authority to provide tax advice to a client or another person except as necessary to prepare a tax return….’ We believe this language is overbroad to the extent it implies that a tax return preparer may never provide independent tax advice. Clearly, there are some clients who only seek tax advice from RTRPs. Other clients may be seeking ways of reducing their federal tax liability in future years and may ask an RTRP for suggestions, perhaps the purchase tax-exempt bonds, and the results of the implementation of such suggestions may be seen on the years for subsequent years. Providing such advice is not prohibited in the Internal Revenue Code. Rather, the provision of such advice may be limited or circumscribed by §7216 or other sections of the Code. If that is the case, the proposed regulations should make that clear in a way that is not capable of misinterpretation.”
Testing for Non-Form 1040 Returns

“When the IRS made findings and recommendations in Publication 4832, (Return Preparer Review), NSA understood that one reason for the recommendation to require preparers to register was inaccuracies found in individual income tax returns filed by paid preparers. Indeed, the Report noted that over 80 percent of all federal individual income tax returns were prepared by paid tax return preparers or by taxpayers using consumer tax preparation software. 

“Payroll tax returns are not federal individual income tax returns. The vast majority of payroll tax returns and other informational returns are prepared for businesses rather than individuals. Staff bookkeepers typically prepare these returns and, in almost all instances, they are merely transcribing data that has been captured by other accounting processes of the business. NSA sees no reason that individuals performing this function should be required to pass an examination that is tailored to such perfunctory tasks. All the requirements for filing such returns are more than adequately disclosed on the forms and instructions. Creating a test would not enhance either compliance or tax administration to an extent sufficient to justify the burden it would impose. 

“Similarly, we are unaware of any finding that Forms 1120 and other non-Form 1040 returns such as Form 1041 Estate Tax Returns have been subject to the large number of inaccuracies found to justify a testing regime as has been proposed. We believe those who prepare such returns should be identifiable for accountability purposes by registering for a Preparer Tax Identification Number (PTIN). If and when an IRS review determines there are problems or issues on these returns that can only be addressed by testing, it can revisit the testing issue at that time.”
A copy of the complete written testimony is available at www.nsacct.org.

# # #
NSA and its affiliates represent 30,000 members who provide accounting, auditing, tax preparation, financial and estate planning, and management services to approximately 19 million individuals and business clients. Most members are sole practitioners or partners in small- to medium- size accounting firms. NSA protects the public by requiring its members to adhere to a strict code of ethics. For more information, visit www.nsacct.org.

